
March 9 ,  3999 

Ted Maness, Executive Director 
National Republicm Congressiom! Committee 
326) First Street, S.E. 
\Nashiagton, D.C. 20003 

WE: MUR4686 
New York State AFL-CIO; 
Eric Vitafians for Congress and 
Judith C. Bells, as treasuaer 

Dear Mr. Maness: 

On February 23, 1999, the Federal Election Commission (the “Commission”) reviewed 
.the allegations in your complzint dated October 23, 1997, and found that on the basis of the 
infomation provided in your complaint, and information provided by Eric Vitaliano for 
Congress and Judith 6. Bello, as trimmer 
Respondents violaled 2 U.S.C. S 44lb, a provision ofthe Federal Election Campaign Act of 
I 97 1 .  as amended. 

“Respndents”), there is no reason to believe the 

In addition, on that same date, the Commission found no reason ‘to believe that the New 
York State ,AFL-CIO violated 2 U.S.C. tj +%I$ and 11 C.F.R. 0 114.3(b) in connection with the 
mailings that endorsed Eric Vit2iIan.o. However, the Ccmmission did find reason to believe that 
the New Yosk Staie AFL-CIQ .violated 2 U.S.C. Q 448k in connection with the endorsement of 
Eric VitaEiann on its interne? sire, but determirned to ~ake no further action against the New York 
State AFL-CIB. Accordingly, on Fcbruai.; 23, Is)Sci, the Commission closed the tile in this 
mattes. The Factual and LegaE Anaiysis, which formed .a basis for the Commission’s finding. is 
attached for yowr information. 
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This matter will beconie part of  the public recosd within 33 days. n i e  Federal Election 
Campaign Ac,t of 1971, as mended, allows a complainant to seek judicial review ofthe 
Commission's dismissal ofthis action. 2 U.S.C. $437gfa)(8). 

If you have aiiy questions, pisrase contact Eugene H. Bull, the attonley assigned to the 
C ~ S C  at (202) 694-1655. 

BY: 



1. ---- ~~~~~~~~~~ QP TEE MATTER 

l‘his matter wa.. generated by a cmipkint filed with the Federal Election @omrnissicsn. hy 

the National Republican Congressional Cammithe (“) though its Executive Director, 

Ted Maxss. See 2 k7.S.C. 9 437g(a),‘41). The coniplaint akges that Eric Viualian5 for Congress 

and Judith C. Bello, as treasurer (the “Vitrrli,mo campaign”) “received tens o f  thousands of 

dollars in unlawfui, undisclosed sok money contributions” from the New Uork State AFL-CIO 

(“NYS AFL-CIO”) in connection with the 1997 special election in New York’s 13th 

Congressional District. According to the NR.CC, the NYS AFL-CIO’s “soft money 

~ ~ ~ t l - i b u t i ~ n s ”  were in the fom of Internet communications that were “suspiciously similar to 

campaign pieces” ofthe Vitaliano campaign, and mailings thet made false statements about Eric 

Vitalimo’s opponent evhik expressly advocating Vitaliano’s e!ection to Federal office. The 

MWCC also al!eges that the maiIings were disseminated beyond the NYS AFL-CIO’s 

membership and that expenditures in connection with the mailings were not reported to the 

CQmmission. 



2 

E L  ~AelTUAL AND LEGAL ANALYSIS 

A. Response 

The NYS AFL-ClO’s response requests that the NRCC’s cornplaint be dismissed because 

it fails to canp!y with relevant filing procedures pursuant io the Federal Election Campaign Act 

of 1971, as amended (the “Act”) aid the Commission’s regulations. The NYS AFL-CIO’s 

response also answers the substantive allegations raised by the NRCC in its complaint. 

According to the response, the NYS AFL-CIQ maintains a site on the lnternet dedicated 

solely to providing information to the members of its affiliates. The monthly cost of maintaining 

thc site is $175. The Unity newsletter, where the information on Eric Vitaliano referenced in the 

complaint appeared, represents only a portion of the sire. 

The response slates ,that the Unity news:etter, a print publicztion tkat is nomaily 

distributed on a monthiy basis to I P l S  AFL-CEO affiliates onty, was placed o.n the internet 

because the Inrernet provides a more cost effective means aE distribution t~ the individual 

members ~f affiliates. ‘The response asserts h i t  the newsletter cannot be easily accessed-a user 

must click through several menu options ‘before accessing the newsletter. 

’The NUS AFE-C:IO contends in the response that the September 1997 issue of Unity that 

contained the infomanion about Vitdinno was not placed on the Internet purposely t~ advocate 

for the candidate. The newsletter puportediy contained other arlicies of general interest 10 the 

NYS AFL-ClO’s affiliates. The NYS AFL-CIQ claims the newsletter \sa removed frQm the site 

after approximately one week-the same day the organization became aware that the ncwslr.rrcr 

possibly violated the Act. The NYS AFL-CIQ denies that the article about Vitaliano in the 

newsletter was “suspiciously similar” to materials oftlie Vitaliano canipaign and asserts that the 

nrlicle W;is written uiilircly by i:s pcibiic relntiuia ol‘liwr. 
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. .  ... . .  . .  

With respect to the mailings referenced in the complaint, the NYS AFL-CIO denies that 

these were mailed to other thm the local members of its affiiliates. It assents that the mailing lists 

were obtained through the Cornittee on Political Education (“COPE”) whish i s  an NYS AH.- 

CIO affiliate that cotnpi!es rnding lists solely &?om the membership ofAFH,-CI(P. a%liiates. 

While the NYS .ML-CIO ackncnowledges that the mailings contained terns of express 

advocacy, it argues cortectiy that such iiiaiiings were not prohibited by the Act to the 

organization’s restricted class and contends that my receipt ofthe milings uittsitside its restricted 

class w 3 s  inadvertent and de minimis. Finally, the NUS AFL-CIQ states its intention in the 

December I ,  I997 responise to comply with if Januzy  1, 1988 filing date for reporting the 

expenditures on the restricted class mailings ptir~i~i~:lr!t to the Act. 

‘The Vitnliano campaign also submitted R response &ai requests dismissal ofthe NRXC’s 

complaint on she grounds that ir is lacking in cvidertcs md v4%thouri ;merit. The ca~lipaigra asserts 

p.bt it did not laaye prior knowledge of any ofthe activity refceenced in the ~ornplairit~ “did 110‘6 

discuss ~bese aciivitks wid^ 11,x uniola, did not participate in thc planning, preparation, targeting 

or ~ ~ ~ ~ ~ ~ i ~ ~ ~ % ~ o ~ ~  of any ofthe materials or information cited by the com$aiiit,,” and denies tI~al it  

conmiled or coordinated m y  of  these activities. Two swum afFidavits by the Vitaliario 

campaign’s treasurer and assistant ‘treasurer are submitted with the ~sgonse in support of these 

assertions. 

13. Applicable Law 

The Act prohibits labor organizations from inaking any contribution or expenditure in 

connection with Federn! elections. 2 U.S.C. 3 44 1 b. Contributioils include direct or indirect 

payments or gifts o f  money a’ any services, or anything of’valiic. to any candidate for Federal 

cifke. 2 U.S.C. 441 b{b)(?): ! ! C.F.R. tj 1 14. I(;))( 1). l‘liis gencral prohibition has ;in 
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exception that r t ~ h v s  a labor organiiation To communicate with it.s restricted class, but not the 

-. . .  . .  - ,  

general pilblic, on any sirbject including messages containing express advocacy ofthe election 

or defeat OFFederaB cmdichtes. 2 U.S.C. 9 44I(b)(b)(2)(A), 11. C.F.R. $5 1 14 163 and 1 E4.3(a). 

See nkn tinik!dStares v. United Auto Workers, 352 U.S. 567 (8957) and U?;;i%cd.ktmm 9. 

Congress ap’lndustrid Drganizaficns et a]., 335 U.S. 106 (1948). For the purposes of these 

comrnunica:ioi:s, the restricted class of a labor organization includes its r i i ~ x ~ ~ e ~ ~ h ~ ~ .  Id. 

Disbursements for cornmunications expressly advocating %e eiection or defeat of one or more 

clearly identified candidate(s) made by a kbor organization to its restricted class shall be 

reported in accordance with the applicable sections of the Commission’s regulations. 1 1 C.F.R. 

114.3(b). 

Communications containing express advocacy which may be made to the restricted class 

include, but are not limited to, publkations. Printed material expressly advocating t!ie election or 

defeat o f  one or mare clearly identified candidate($) or candidates of a clearly identified political 

party may be distribnted by a labor organimtion to its restricted class provided that: (i) the 

material is produced at the expense ofthe labor organization, and (ii) the material constitutes a 

communication of the views of the labor organization, and is not the republication or 

reproduction, ir. . h o l e  or i;i par:, o f  any broadcast. transcript, or tape or any written, graphic, or 

other form of campaign materials prepared by the candidate, his or her campaign committee, or 

their agents. A labor organization may, undsr this section, use briefqJ.iotations from the speeches 

or other materiais of  a candidate that demonstrates the candidaie’s position as part ofthe Mmr 

orgmization’s expression o f  its own views. 1 1  C.F.R. 9 1 !4.:j(c){l)(i) and ( i i ) .  
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appearances, as oiherwise described in 1 1 C.F.R.. $ 114.3(~)(2). However, Commission 

regulations provide tnat no more than de minimis number of copies of the publication, which 

inciudes the endorsement, may be circulatcd beyond the restricted class. 11 C.F.R. $ I 14.4(~)(6). 

In Advisory Opinion CAW) 1984-23, the Commissioii permitted an incorporated trade 

association to include infarmation about its presidential endorsement in its bcweekly newsletter 

when less than 1% ofthe copies were distributed to non-members, but the same information 

could riot be published in its monthIy msgzinc because a much larger percentage (13.7%) ofthe 

copies went to non-members. In A 0  1997-1 5, the Commission determined that because of 

general availability ofaccess to the Internet, the posting o f a  list ofendorsements on an 

incorporated environmental group’s w e t  site woarid be considered a form of communication to 

the general public and thus a prohibited expenditure, unless access to such information was 

somehow restricted ftr the group’s members. 

A labor organization may publicly amounce an endorsement, and statc the reason or 

reasons for it, through a press release or press conference,, or both. Disbursements for the press 

release or press conference must be de rcinimi.s. 1 i C.F.R. $ 114.4(~)(6)(9. The disbursements 

will be considered d g  rnini9nis if the press release and notice of the press conference me 

distributed only tc the representatives af the news media that the labor organization customarily 

contacts when issuing nun-politicid press releases or holding press conferences for other 

puiposes. Id, in addition, the public armoi!ncenient of the endorseniernl may not be coordinated 

with the candidate ui candidate’s authorized commirter(s). 1 1 C.F.R. Q i f4.4(c)(6)(ii). 

C. An:aiysis 

Tlrc NYS AFL-CIO is a ”nacrnbership assooi;ition” atid thc nicmbers of its local afl?liatcs 

conskitutc ”iiicmbcrs” i b r  piirpos6”s of thc :ict irnd Comniissiw regiil;itic.,nis. 



Sce 11 C.F.R. fj I14.1(~). As such, the members are considered pa? ofthe NYS AFL-CIO’s 

restricted class and may receive communications from the organization on “my subject,” 

including messages containing express advocacy. See 2 U.S.C. $441b(b)(2)(A); 

1 I C.F.R. $9 114.1Q) and t 14.3(@. Accordingly, the N W  AFL-CIQ was genesally permiteed to 

communicate its endorsement of Eric Vitaiiano in the aforementioned special election to its 

restricted class. 

However, the NRCC’s coinplaint alleges that the NYS AFL-CIO’s mailings, and 

sepilrdte6y, its Internet site did not meet the regulatory standards for communications to i ts 

restricted class. First, the complaint by asserting that the N’IS AFL-ClO’s “Internet propaganda 

[was] suspiciously simi!ar to campaign pieces of the Vitaliano campaigrd’ suggests that the NYS 

AFL-CIO either coordinzted, i ts  Internet communication with the Vitalimo campaign or 

otherwise improperfy republished or reproduced the materials of that campaign. The complaint 

also asserts that the NYS AFL-CIQ’s mailings were disseminated beyond its restricted class, md 

that the foregoing nlkgations resuited in “tens of thousands o f  d d a i s ”  in unlawfiil, undisclosed 

soft money coritributions to the Vitnliano campaign. ‘Ihese claims are made without 

substantiation, and the Commission has found nothing in the public record (including newspaper 

articles) to support the akgaiions made iil the comphint. Thus, the related denials in the 

responses, and the detailed information provided by the: NYS AF‘L-CIO to counter the allegaFions 

in the co~ziplaint, are mort: concordant with the cwraI1 factual record. 

I n  particular, there is no evidexice to contradict the NYS AFL-CSO’s assertion that the 

mailings in question were ody  sent to the local members uf its &%ntes. The NYS AFL-6310 

also providcd p c r s ~ i a s i , ~ ~ ‘  cvidcficc t2i:it the COI’E m:diirg list that WIS used included the names 

O C  nicmbcrs oi‘ its ;rliiliatcs uiily. that  tlic ivxiliiigs ~ \ u l y  IRWI IO tlic iocal imimbers of  tlnc N Y S  
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AFL-CIO affiliates, and therzfore, the mailings were not disseminated beyond i ts restricted class 

a3 suggested by the NRCC. Further, while the complaint suggests that the infomation about 

Erie Vitaliano on the NYS AFL-ChO's web site vas "ssrrspiciously similar to campaign pieces of 

the Vitaliano carnpaign," there is no allegation or evidence that the same is true of die mailings at 

issue. Absent such additional specific information, the Commission concludes that the NYS 

AFL-CIO's mailings were sent to its restricted class only> and communicated the organization's 

endorsement of Eric Vitalimo for Federal office pttrsuant to 2 U.S.C. 9 441@)(2)(A) mnd 11 

C.F.R. 5 114.3(cc). Thiis, there is no reason to believe that the mailings violated 2 U.S.C. 9 44Ib. 

Further, the NYS AFL-CIO reported the expenditures made in connection with the mailings at 

issue in a report flied with the Cornnnission on December 4, 1997, a filing date that was 

compliant with the reporting requirements piaced on iabor organizations making restricted class 

expenditures. See 11 C.F.R. 

believe the NYS AFL-GI0 violated 2 U.S.C. 5 441b 2nd 1.1 C.F.R. 3 114.3(b) In cor~ncction with 

the expenditures nnsdc on !he mailings. 

100.8(b)(4) and 104.6. Accordingly, there is KW reason to 

On the other hand, the Commission found rwson to believe that the NYS AFL-CIQ 

vioiated the Act in connection with the hfQnnatiOn about Eric Vitahano that appeared on its web 

site. Currently, the NYS AFL-CIO's web site is available to any member ofthe genem8 public 

with a web browser installed on a computer with acces:; to the Internet. The web site can be 

readily acccssed through several generally available search engines by entering the 

orgai\lzation's niiiiie or abbr.eviat,ion ifi~o tiac sciirch eilginc or i t  can be accessed directly by 



entering its URL’ (<1 . l t~~ : :Nb~~~ .n~~5a i f l c io .o rg /abou~ .R~~~~  into the “Location” or “Address” 

section of the web browser. Once the Interne: user accesses the home page ofthe N W  AFL- 

CIO web site. that mer can view all of the docuincnts lisrked to that page, including the Unity 

newsletter. ’%e information at issue in the Unity newsktter, inter 0Ii0, included &e fojiowing 

statements: 

‘“On September 30&, hundreds of union members turned out for Labor’s Kick-Off 
Rally in suppofl of Eric Vitdiano’s cvldidacy for Congress . e . The xally jmp-started 
labor’s eRorts in suppm 5f Assemblyman Vitalimo.” 

“Vital.ianc) has a. 100% pro-labor vniing record. His opponent, 32-year old 
‘Republican City Councilman Vito Fosrella, has thee yeas  experience in the City 
Council. Fossella, a poli%ica$ extremist, plans to vote with Newt Gingrich on major 
issues. Afier carefully exmining their records, the New YO& State XFL-CIO 
believes Eric Vitalimo wit1 serve working fmnilies the best. You decide. Then vote 
an November 4th.’‘ 

The statements communicate the NYS AFL-CkO’s endorsemcnl of Vitaiiano’s cmdidacy. They 

clearly identify Vitalimo as the WYS -4FL-ClO’s candidate of choice. They speak favorc~bly of 

Vitaliano’s voting record; identify his opponent, by name, as a political extremist: and encourage 

the reader to vote on electim day. Such statemenls urge the elect.ion of Eric Vitalimo, and thus, 

expressly advocate his candidacy for Congress. While a labor orpmlPni7atha niay publicly 

iliinounce endorseuients parrsuar.t to 1 t C.F.R. 8 i Y4.4(c)(6)(ij, there is no chim by the NYS 

AFI,-CIO that the reguiation was followed in this instance, and irideed it was not folio-ied. ‘%*he 

NYS AFL-C~O’S contention tiitit endorsement information on the web site was not easily 

___--- 
.4 ‘‘tJR1,” or Clnifomi I.?esoiircc Locator, is the standard way o f  specifying the loca!ioii ot‘ I 

resoiirces on the Internet that arc parr ofthe Woild Wide Web. See MICROSOIF‘I‘ PRESS 
COMPUTER DICTIONARY at 487 (3d ed. 1997). 
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accessible to tlie public znd involved de minimis costs has greater import as mitigation given that 

the web site endorsement was riot a restricted class communication. 

As noted in ttre applicEbk law section, the Commission stated in A0 1997-16 ahat an 

organization which endorses candidates via a web site does so p u b I ~ c ~ - - " ~ c a w e  of general 

availabiiity of access to the Internet"--unless the organimtioia takes steps to limit access to the 

web site to only its restricted ciass? In this instance, no steps were taken to screen out non- 

members from the relevant portiorns of the NUS ME-CIO's web site where the organization 

camunicated its endorsement ofthe Vitaiiirazo campaign. ?bus, the endorsement resulted in a 

prohibited expenditure by the M'6S .rlFE-CIO in violation ofthe Act. Accordingly, here is 

r e a m  to believe lhat the NYS AFL-CIO violated 2 U.S.C. $441b when lF endorsed the 

candidacy of Eric Vitaliarto via a public nmediurn. 


